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INTRODUCTION 

 Pursuant to recent amendments to General Business Law (GBL) 

§349-d, which became effective March 18, 2024, energy services 

companies (ESCOs) are prohibited from making any change to a 

contract price, or from changing to or from fixed or variable 

pricing, without the express consent of the customer.1  The 

purpose of this Department of Public Service Staff (Staff) 

proposal is to identify, for the Public Service Commission’s 

(Commission) consideration and potential adoption, appropriate 

revisions to the Uniform Business Practices (UBP) to reflect 

these stronger consumer protections.  As discussed below, Staff 

proposes that the UBP require ESCOs to use an updated standard 

contract renewal notice and obtain express customer consent any 

time a material change occurs.  Nothing in this Staff proposal 

shall be construed as waiving or postponing ESCOs’ obligations 

to comply with the provisions of GBL §349-d by the effective 

date of the law.  

 

BACKGROUND 

 On September 20, 2023, Governor Hochul signed into law 

Chapter 482 of the Laws of 2023, which amended GBL §349-d(6) and 

(7) to require ESCOs to provide new and more detailed notice 

regarding price and contract transparency to customers prior to 

a change in energy service pricing.  The legislative sponsor’s 

memo in support of these amendments indicates that: 

[r]ecent reports state that New York's energy service 
companies charge some of the highest residential 
energy costs in the United States. With that in mind 
it is essential that consumers have the ability to 

 
1  Express Customer Consent is herein defined as consent given 

directly and knowingly by the customer, either verbally, 
electronically or in writing, which shall subsequently be 
maintained by the ESCO in a verifiable format. 
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make informed choices when it comes to signing a 
contract for energy services.  This legislation is 
intended to [e]nsure that New Yorkers have full 
disclosure [of] any material change in price or in 
contract terms that may be proposed by their energy 
provider.  In this manner it can be ensured that the 
consumer consents to the changes.2 
 
The amended GBL §349-d provisions include additional 

details on what is defined as a material change and the required 

disclosures that must be made within customer contract renewal 

notices.  The preexisting provisions of GBL §349-d(6) require 

“express consent of the customer” for any “material change ... 

made in the terms or duration of any contract for the provision 

of energy services by an ESCO.”  The law, as amended, 

additionally provides that “[a] change in price or a change to 

or from fixed or variable pricing shall be deemed to be 

material.”3  While the law does not “restrict an ESCO from 

renewing a contract by clearly informing the customer in 

writing, not less than thirty days nor more than sixty days 

prior to the renewal date, of the renewal terms and of his or 

her option not to accept the renewal offer,”4 the amendments 

place limits on ESCOs charging fees where express consent to 

certain changes has not been obtained.  In particular, ESCOs are 

prohibited from charging fees for the termination or early 

cancellation of a contract, as authorized in GBL §349-d(5),  

where the customers’ “express consent has not been obtained to 

any change in material terms and conditions.”5 

 
2  Sponsor’s Mem, Bill Jacket, L 2023, ch. 482. 
3 GBL §349-d(6). 
4 Id. 
5 Id. 
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 Further, amendments to GBL §349-d(7) list new specific 

disclosures that ESCOs must include in customer contract renewal 

notices.  These required disclosures include: (i) the price 

charged for energy services; (ii) the price the ESCO proposes to 

charge upon renewal; (iii) the price that is charged by the 

customer’s distribution utility; and (iv) information notifying 

the customer how they may compare past bills with what they 

would have been charged had they received energy services from 

the respective distribution utility, including the internet 

address of any bill calculator offered by such customer’s 

distribution utility’s website.   

 These new provisions of the amended GBL §349-d took effect 

on March 18, 2024, 180 days after becoming law on September 20, 

2023.   

 

STAFF PROPOSAL 

Proposed Changes to the UBP 

 ESCO business practices are governed by the UBP.6  To 

integrate the new requirements of subdivisions 6 and 7 of GBL 

§349-d in the Commission’s regulatory framework, Staff proposes 

several amendments to the UBP.  All ESCOs would be subject to 

these amendments.  Attachments A and B, included as part of this 

proposal, respectively provide proposed modifications in redline 

to the UBP requirements, and an updated standard renewal notice 

that includes the specific disclosures required in subdivision 7 

of GBL §349-d.  

UBP §1 

 
6 Case 98-M-1343, In the Matter of Retail Access Business Rules, 

Order on Rehearing, Reconsideration, and Providing 
Clarification (issued September 18, 2020). 
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 Staff proposes to include two new definitions to the UBP in 

conformity with the amendments to subdivisions 6 and 7 of GBL 

§349-d.  First, Staff proposes to define a “Material Change” as 

one that affects the rates, terms, and conditions of service 

contained in the customer agreement.  For example, this could 

include but not be limited to, the commodity rate, product term, 

or product type.  Second, Staff proposes that “Express Customer 

Consent” be defined as consent given directly and knowingly by 

the customer, either verbally, electronically, or in writing, 

which shall subsequently be maintained by the ESCO in a 

verifiable format. 

UBP §2.B.1.c. 

 To implement the amendments to subdivisions 6 and 7 of GBL 

§349-d, Staff proposes amending UBP §2.B.1.c. to include sample 

renewal notices as part of the retail access application 

requirements.  New ESCOs would provide these sample notices as 

part of their initial eligibility application, and existing 

ESCOs would provide these samples at the time of their next 

annual or triennial compliance filing, whichever comes first, 

and on an ongoing basis as part of triennial compliance filings 

thereafter.  The ESCOs’ submissions would require a sample of 

the updated standardized renewal notice for all product 

offerings, including variable rate products and guaranteed 

savings products, as discussed further below.   

UBP §5.B.5.d. 

 The amended GBL §349-d(6) indicates that a change in price, 

or a change to or from fixed or variable pricing, shall be 

deemed to be material changes.  Staff proposes amending UBP 

§5.B.5.d to include this more precise language and to remove 

language that specifically excludes guaranteed savings products 

from requiring express customer consent.  The new language would 
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provide that any material changes, including a change to a 

guaranteed savings product, requires express customer consent.  

Staff also proposes to add a provision requiring the ESCO to 

maintain records of express customer consent for a minimum of two 

years or for the length of the sales/renewal agreement, 

whichever is longer. 

 Staff further proposes to amend UBP §5.B.5.d. to include 

the specific notice disclosures regarding the transparency of 

pricing that must be included in customer contract renewal 

notices.  Specifically, these amendments would require that the 

renewal notices include: (i) the price charged for energy 

services; (ii) the price the ESCO proposes to charge upon 

renewal; (iii) the price that is charged by the customer’s 

distribution utility; and (iv) information notifying the 

customer how they may compare past bills with what they would 

have been charged had they received energy services from the 

respective distribution utility, including the internet address 

of any bill calculator offered by such customer’s distribution 

utility’s website. 

 To structurally make these changes to the UBP, Staff 

proposes to make the material change and renewal provisions 

currently found at UBP §5.B.5.d through 5.B.5.F their own 

section found at UBP §5.B.5.  The remaining provisions of the 

existing UBP §5.B.5 would now be found at UBP §5.B.6. 

Other Implementation Proposals 

 In addition to the proposed UBP modifications, Staff makes 

the following proposals regarding implementation of the amended 

language of GBL §349-d.  First, regarding the requirement of GBL 

§349-d(6) to obtain express customer consent for any material 

change made to the terms and conditions of an ESCO contract, 

Staff proposes that such consent must be obtained and recorded 
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in a verifiable format and that verifiable proof of customer 

consent be furnished to Staff upon request.  

 Second, with respect to the information that must be 

included in renewal notices pursuant to GBL §349-d(7), 

specifically the price that is charged by the customer’s 

distribution utility, Staff proposes to allow ESCOs to utilize 

the 12-month trailing average posted by distribution utilities 

quarterly to satisfy this requirement. 

Proposed Modifications to the Staff-Developed Standard Renewal 
Notice 

 Staff proposes modifying the standardized renewal notice 

required to be used by ESCOs to reflect the renewal notice 

disclosures included in the amendments to subdivisions 6 and 7 

of GBL §349-d.  A modified standardized renewal notice is 

included herein as Attachment B.  Reflecting the UBP redlines at 

§2.B.1.c, ESCOs would be required to provide a sample renewal 

notice to Staff as part of their respective initial application 

package.  Existing ESCOs would provide these samples at the time 

of their next annual or triennial compliance filing, whichever 

comes first.    

Variable Rate/Month-To-Month Product Offerings 

 To implement the amendments to subdivisions 6 and 7 of GBL 

§349-d, Staff recommends that the definition of what constitutes 

a material change be amended to include a change in price as a 

material change.  This new requirement in GBL §349-d(6) would 

require an ESCO to obtain a customer’s express consent for any 

change in price, including a price change pursuant to a variable 

rate agreement or any changes in the terms used to determine 

such price.  Absent the customer’s express consent to the price 

change, the ESCO would not be permitted to change the price the 

customers pay pursuant to their agreement with the ESCO.   
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 Moreover, the amended language of GBL §349-d(7) regarding 

contract renewals would apply to all month-to-month agreements, 

which expire and are renewed each month.7  As a result, the ESCO 

would be required to provide monthly notices that include all 

required notice disclosures in order to continue service to a 

customer on a month-to-month agreement in a compliant manner.  

Additionally, if the renewal includes a material change, 

including a change in the price the customer pays, express 

consent would be required for that change. 

 

CONCLUSION 

These Staff recommendations are intended to enhance 

consumer protections provided by the UBP by ensuring that all 

consumers have full disclosure of any material change in price 

or in contract terms that may be proposed by their energy 

provider, particularly for consumers on variable rate contracts.  

As proposed, ESCOs would be required to use an updated standard 

renewal notice and obtain express customer consent any time a 

material change occurs.  Finally, Staff reiterates that nothing 

in this proposal shall be construed as waiving or postponing 

ESCOs’ obligations to comply with the provisions of GBL §349-d 

by the effective date of the law, March 18, 2024.  

   

 
7 While month-to-month agreements are typical in the ESCO 

market, this same theory would apply to agreements that expire 
and renew based on a period of time other than one month.  
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SECTION 1: DEFINITIONS 

Express Customer Consent: Consent given directly and knowingly by the customer, either 
verbally, electronically or in writing, that shall be maintained by the ESCO in a verifiable format. 
 
Material Change: Any change that affects the rates, terms, and conditions of service contained in 
the customer agreement.  For example, this could include but not be limited to, the commodity 
rate, product term, or product type.  
 

SECTION 2: ELIGIBILITY REQUIREMENTS 

UBP Section 2.B.1.c: 
B. Application Requirements 

1.  Applicants seeking eligibility to sell natural gas and/or electricity as ESCOs are 
required to submit to the Department an application package containing the following 
information and attachments: 

c. Sample forms of the notices sent upon assignment of sales agreements, 
discontinuance of service, renewal notices, or transfer of customers to other 
providers. 

 
SECTION 5: CHANGES IN SERVICE PROVIDERS 

UBP Section 5.B.5: 
B. Customer Agreement 
An ESCO, or its agent, may solicit and enter into a sales agreement with a customer 
subject to the following requirements. 

5.d. Material changes to and renewals of customer agreements 
a. No material changes shall be made in the terms or duration of any 
contract for the provision of energy by an ESCO without the express 
consent of the customer obtained under the methods authorized in the 
UBP. This shall not restrict an ESCO from renewing a contract by 
clearly informing the customer in writing, not less than thirty days nor 
more than sixty days prior to the renewal date, of the renewal terms 
and the customer’s option to reject the renewal terms. A customer 
shall not be charged a termination fee as set forth in Section 5.B.3.1.a 
herein, if the customer’s express consent has not been obtained to any 
change in material terms and conditions, or if the customer objects to 
such renewal within three business days of receipt of the first billing 
statement under the agreement as renewed. Regarding contract 
renewals or an initial sales agreement that specifies that the agreement 
automatically renews, all changes to the terms of the contract, 
including changes to the commodity rate, product or service type, will 
be considered material and will require that the ESCO obtain the 
customer’s express consent for renewal.  
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b. An ESCO shall retain, for a minimum of two years or for the length 
of the sales/renewal agreement whichever is longer, verifiable proof of 
a customer’s express consent for renewal.  
Notwithstanding the forgoing, when an agreement renews as part of a 
month-to-month product which guaranteed savings compared to the 
distribution utility price, or renews to a new product which guaranteed 
savings compared to the distribution utility price, the customer’s 
express consent for renewal is not required.  
c. A renewal notice in the standardized format provided by the 
Department, must be used. In any notice regarding contract renewal, 
the provider shall disclose the following information as it exists at the 
time of such notice: (i) the price the provider currently charges for 
energy services; (ii) the price it proposes to charge upon renewal; (iii) 
the price that is charged by the customer's distribution utility; and (iv) 
information notifying the customer how they may compare past bills 
with what they would have been charged had they received energy 
services from their respective distribution utility, including, the 
internet address of any bill calculator offered on such customer's 
distribution utility's website. 
d.e. The renewal notice must be enclosed in an envelope which states 
in bold lettering: "IMPORTANT: YOUR [ESCO NAME] 
CONTRACT RENEWAL OFFER IS ENCLOSED. THIS MAY 
AFFECT THE PRICE YOU PAY FOR ENERGY SUPPLY."  
e.f. When a fixed-rate agreement is renewed as a fixed-rate agreement 
with a residential customer or a customer solicited via door-to-door 
sales, the ESCO shall provide the customer with an additional notice 
before the issuance of the first billing statement under the terms of the 
contract as renewed, but not more than 10 days prior to the date of the 
issuance of that bill. This notice shall inform the customer of the new 
rate and of his or her opportunity to object to the renewal, without the 
imposition of any early termination fees, within three days of receiving 
the first billing statement under the terms of the contract as renewed.  

6.5. Additional terms and conditions applicable to residential customers and 
customers solicited via door-to-door sales include:  

 
 



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ATTACHMENT B: MODIFIED STANDARD 
RENEWAL NOTICE 
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Date 
Customer Name 
Address 
City, State, Zip 
 

RESIDENTIAL RENEWAL NOTICE 
 

Dear Customer, 

This letter is to inform you that your [Electric/Natural Gas] agreement(s) with (Company Name) will expire 
on (date).  We hope you will continue to choose (Company Name) for your [Electric/Natural Gas] supply 
needs.  Listed below is a summary of your renewal agreement.   

Account Number(s):  
Account Name:  
Service Address(es):  
Local Utility Company(s):  
Type(s) of Service: [Electric/Natural Gas] 
Product Type: Fixed/Variable and, if 
variable, how the price is determined 

 

Agreement Term: [Month to Month/Fixed for X Months] 
Current Price:  
Renewal Price:  
Distribution Utility Price  
Bill Comparison Information  
Early Termination Fee:  
Term Start/End Date: (Start  ________ )         ( End ________ ) 

Attached, you will find a copy of the new agreement’s Terms and Conditions. Please review the terms and 
conditions to assure your renewal agreement best suits your current needs. 

To compare historic and current prices offered by all ESCOs for standard service without energy-
related value-added attributes, please visit the Department of Public Service’s Power to Choose website 
at: http://www.newyorkpowertochoose.com. 
 
If you are interested in hearing about other supply plans that we offer, please contact us at 1-XXX-XXX-
XXXX. If you choose not to continue your service with us, you may switch to another supplier or return to 
your local utility company, without an early termination fee, at the expiration of your current agreement by 
contacting us or your local utility company by (insert date). 
 
(Additional personalized company message, i.e., website link, etc.) 
 
Thank you for allowing us to serve you. 
 
(Name/Company) 
 
 

http://www.newyorkpowertochoose.com/
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